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An emptio& vcnditio fit contradus ju- 
risgcntium 5 an vcro contradlus juris 
civilis i 

Uoniaminprimisrci propofirac ori- 

go invcftiganda cft: Idco & hic primo 
loco quxritur , An cmptio & vcnditio a 
jiircgcntium, an veroa Jurccivili origi- 
ncnifuam traxcrit ? Prius, quod ni- 
mirum cmptio & venditio potius fit con- 
tra^lusjurisgcntium, quam juris civis, cxlubfcquentibus 
illuftratur fundamcntis, quacq; fententia ab omnibus rc- 
ccpta, confirmaturprim6tcxtibusjuris,nimirum per^. ^^^^^ 
j$*s auUm gentium injh de jur. nat . gent. civ . Quo lo co '^^^ 
cmptio & vcnditio cxprclsenumcratur intcr contra(5lus-^/J;^ " 
jurisgcntium. Hanc fcntcntiam connrmat /. /./2* 
ftf/y/M/;. fw/^/.Ubihxchabcnturvcrba. F.ft autem cm- 
ptio <5c vcnditio juri(gcntium,&c.Huicaddc /♦ exhocju- 
ref. ff^dejujl. irjur. Ubi cxprclseftatuitur, emptionem 
& vcnditioncm, locationcm,condudlioncm , & fimiles 
contra^us cfle jurisgcntium. Huc ctiam f^ickl.jurifgen' 
tium 7. inpr.&^. quteptiriunt^i .ff^ de paB. Rationcsct- 
iam ad corroborandam noftram opinioncm non dc* 
funt* (lOQii'^ adhunccontradumpcrficiendumfufficit Rdtiim-i 
folus contrahcntium confcnfus per.I./Jn Jin* ff.de contrah, bmfcrf^ 

A 2 empt.t^^* : 



(Wptjuncla /. m vendittonibtu p . in pr. ff^J*t. ttem l. 2, in, 
fr.(fl. intjuiifuscun^ 4S. ff. de Oblig. O' Ml. Confcn fus 
autcmclljurirgcnuum perl. r^Jf conventionisj . ffJde^pa 
</♦ /♦ /. / 2. ff^decontrah. erndt. Idcoqs dicitur cmptio >u- 
rifgcntium, quia folo pcragitur conlcnfu, qui yurisgcn d- 
um cft d. l. /. in fin. d.t. 2. Ratio ha:c cffc potcft. Quod 
cmptio civilisnondicaturemptiOjfcd propriemancipa- 
tio Ulpian* /ib. 2.tit. 2. Ergo cmptio in propria (ignifica- 
tioncacccpta,utctiam hoc loco accipitur, noncftiuris 
civiliSjfcdpotiusjurisgcntium. 3, Rationis lococflc po- 
tclh Quod contra£tus emptionis & vcnditionis origincm 
cxperit a pcrmutationc /♦ /♦ inpr^ff. de contrah. empt. Jam 
vcro qucmadmodumpcrmutatip cft juiiTgcntiura , nc- 
ccfTario cxindcfcquitur. quod & cmptio <Sc vcnditio ta- 
lis fit /♦/./ eB autem emptio ffjut .1 .juris^enSium 7*ffi.dfpdB^ 
i.ex hoc Jure s.ffM jufl. jf4r^ j(4S autem ^er ^ njt^ ae jur, 
nAt^gent.(f civiU Na furrogatum cyuidcm cll naturx ,cnni 
co cuyus in locum fubftituiiur <Sc fucccd . ^ trrbgAtnm 
de R .Lin d.arg.l.Ji ex lapidicinif S2*ff.dejurj(otJ. frrtpcrAtor 
70 . / t4/t. cum /. ./e^f. fft de /egat. 2. Infiipcr hanc ... . . i ..ni 
Jtffar/fx-;rcntcntiatii ctiam confirqjaut. -^4/*ri?/./>; ' ^ h * 
te Doiif Batd. dd Rubrtc^ C. eod, qui djpunt hunccuuu.iauui cm- 
rum^ ptionis<5c vcnditioniseflcyurisgcntium fin^ **cr(Scab- 
Iblutc. rfenbec^ in paratit. hic Vt^/tei de en,pt. 
num* 4. /♦ 6. &fi£fq, His bcncinicllcclis nulK; 
tatio cflc poftit , quin proptcr tot apcrtos tcxi .itioncs 
^uris, <5c autoritatcm aliquot Doclorum, Emprio 
& vcnditio contrac^us fityurii- 
gcntiumt 



Ancmptio vcndiciofic concraftus bonj fidci; 
An vcroftri(5li juris? 

ScntcntiaiUorum, qui cmptioncm & vcnditioncm 
intcr contra([liis bon« fidci rcfcrunt,probatur primo va- 
riistcxtibus/uris. Proconfirmanda cnim hac opinionc r-^^/zrrY- 
facit inprimis l.do^num^enji t7>^ quod fi utert^^jin, ff. de con- J«r« 
trah .empt.UconfinJu fiunt z^^ itetn in his 3 .(ffin.ff.de Obl.(^ 
aB^ / nElionumiS, infi, de aElion. Quibusin locis cmptio 
& vcnditio cxpreftc intcr bonag tidci , non ftri(fli yuris 
contradus numcratur. Sccundo lcntcntia hxc lUuftratur 
Scrationibusfatis abunde pcrfpicuis* i. Ratio cft. Quo- J'"''^ ^**- 
niamin contradlu cmptionis6c vcnditionis, naturalisra- 
tio ipfa bonam fidem & aequitatcm fummam poftulat 
l.firesj.^ venditor. nff^ de aiiion^ empt^ quod ctiam ex- 
prefscprobatur perLexemplo n. / & inprimu. fciendum 
eH r. ff^ d^ /• Huc refercndus etiam cft ccxtus in /♦ bona fi- 
dej . ♦ ♦ depof Et cxindc ctiam hic contradlus cmptionis 
& vcnditionis a contrad^ibus ftridi jyxtis diftingiutur / 
a^ionum is* injU de aciion, In quo / adio cmpti & vcndi- 
ti c • adionibus bona: fidci acccnfctur» 2, Ratio- 
'Cuni fubintrar» Quod rcmcdium livc bcncficiuni 
A 2^ C.de refcind.vendit^ locum habcat folummodo in 
contraclibus bonae fidci, non vcro (tricli yuris contradli- 
bus, fccundum veriorcm «Sc communiorcm fcntcnti- 
am» Jam vcro quojd prxdiclum bcncficium contra- 
dlui cmptionis .6c venditionis propriiflame convc- 
'at , cxtra_r ulhurLj dubiuni-. cfi: , pcr rcfcriptum,) 
Impcratoris Dioclctiani & Maximiani in leg. fec, 

hl C,dc 



C deunind.-veHdit. cxprcmtm i Frgo ncccflario cmdc 
,^ fcquitur .quod non iii ftriai juris , lcd ponus bonx ^ 
f r r co^tracl.l Tcrtic3 dcniq. & hxc opu.o ^^^^^ 
Vl Z autoritatcquorundam Jcorum. Rcapucn.m camH.r 
^""^ pyechcadpr. de t.t. empt. (S vendtt.Hum. r^- f '^^ 
fcaq.lf^efenhec.mparatit.btcdeempt.^f ■ ' 
/JLm^f/. Inlupcradfincmiiu;us(^xKu.u -^^^^^ 
tanda vcniunt. Quod dicantur contraaus bonx fr^"^ 
non quod alii con??ac1us fint malx fida . ctm.m omw 
buscontradibus bonafidcs ^^^"^^«1;^ ^""'"^f '^t 
C de Obligat, & aaion. Scd idco quod in horum c o^.m 
auum aaionc fivc judicio fiat condcmnaiio cx ^ 
dc , id cQ, cx bono & xquo ctiam ultra id.dc quo m^ju 
convcnt.onccxprclscacnominatim hoit ac^iin/j^ 

verr.in emptis & ver,d,fM f de contrah.ewpt, 

tundem 7,f den<got,gcp, 6icq^ paffim bonam t. 

naruaii xquitatc accipi ccrtura cft /♦ Lu^^ 

n^ fides3i,ff, depofJ.fi m^nd^rero 12.^ J"- 

Ui quis abfintu ff. de oblig. aa,cn.l,z.fi - , . 

/. Vlr.r^./«r-^. Stricli vcro/uris contraau. luDt,in qtio^ 

rum judiciisfit ftriaccondcmnatio, dc^ 
inipfaconvcntionc nominarim funt cxpicua.; 
f*tMnd.jf Chryfogonusz. uerfpleruM^, emn>P-*' 
/if.DubitandJmigirur uon cft.quin contra 
nt& vcnditionis magis fit bonxfidciquamitiKU) 

UcrutTivcnditorXifacultatcmrcitradcnd^habcr, 

pr^cisc cogi posfic ad tradcndum . an vcio 
tcrclTc pr^ftandojlibcrctur? 



Cum cflfcduscontradac cmptionis <5c vcnditionis iri 




CO confiftat, iitobJigation<rmmutuampariac inft.de ob- 
lig, qiiit ex confin^ Hoc cft ut vcnditor ad rcm tradcndam 
A /a/ 2* ffUea^ion^ empt* Empror vcro ad prccium dan- 
d um ,co m p cl li po flit per dj.exiwpto ii ffj.t. G r a v is I ;i n c, 
i]iiotidiana quamvis,difcuticnda vcnitharc Qux(Tio. Ego 
prius illud, quodnimirum prxcise ad tradcndum cogi 
dcbeat, (Sc tcxribus^ rationi juris magis confcntaneum 
puto. Nam Wpianpuex l. exempt.ii.^ ^ inprimis 2 .ff.de a- 
Bion.empt^ Rclpondct:Vcnditorcm oportcrc ipfam rcm H^cfeM' 
prxftarcfivctradcrc» Atvcrbum OpoRTERE praccifam con- 
coaclioncm fcu ncccflitatcm importat, quod dilucidcf^^^^"^ 
probatur ex 1. 1. inpr* ff^ dejuft. ^ jur. Imo manu militari 
ab co aufcrri potcft ut notat Caftrenfis addj^i.ff^ de a^io- ^l^'' 
nib^empt.(^ l.cfuireftituere jtiJfMd8. ff.de R.V^ Huic ctiam, 
acccdit quod Imp . Juft» in sf alideautem 2.verf(y ad exem- , 
ptum lnft.de donat.perjpicue tradit^ Ad cxcmplum vcndi- 
tionis incumbcrc traditionis ncceftitatcm donatori : At- 
quidonatorincccflitastradcndi rcm donatam abfolutc 
incumbit /♦ fi quis argentum i/. / fed ft ijuidem fin. C.de don. 
Ergo idcm quoqj diccndum critdc vcnditorc. Maxime 
ctiamurgcttcxtus/;// i.inft,deempt.^ vendit. ubi vcr- 
bum OmniModo bcneobfcrvaridcbct. Nam fi O- 
i4NiMODO,ut tcxtus illc vult,rcs tradi dcbct ; NuUa rati- 
onc ca rctincri , <5c vicc cjus intcrcfle prxftari potcrir. 
Vcrbum cnim , Oportet , Omnim o do, & fimilia nul- 
lam limitationcm rcdp'mntperl.fiqutsargent.sf.Jf fidetfi 
4.C.de donat. Huc pcrtinct tcxtus in /. non eB probabilts d'. 
C. de refcind^ vendit^ Ad quos tcxtus ctiam afFcrri poflunt 
Rationcs quxdam juris,quibus hxcfcntcntia confirmari 

pol^ 



KAtim^' poffit. U Quia invito crcditori aliud pro alio non folvitur 
hiu nou ' Xz./.n ffUe rrh* cred, Scd tes vendita dcbctur cniptori, 
iontc tanquam crcditori, Ergo eriam illa tradi dcbct, non au- 
fnneiidk ^jus loco, putaintcrcflTc, invito cmptorc,rccus 

clbliconfcntiat. l.Quiancmocandcm rcmdcnuocirra 
fhlli crimcn vcndcrc potcft /• ir, ff, ad Leg^ Corm.de faljis 
juncla l.qttotiej ir^ C.de R. V, Scd Stcllionatum incurrit, 
t]ui rcmalii obligata, diilimulataobligationcaliidiftra- 
yiZZ\il.S.ff.dfcri?f3^ftellion. Si vcro vcnditorprxrtationc 
cyusquad intcrcd libcrarenir,rcmcandcm altcrivcndc 
rc poflct, quia quod lcgc pcrmittente fit poenam no mc- 
rctur /. Grazhiu C.ad L. JnU. de adtdt. Ergo vcnditor, 
rcm ut tradat, neccflc habct. 3. Rationis loco circ potcft> 
Quedinuno cxcorrclativis difpofitum fit , id & inalio 
dilpofitum ccnfctur^r^»/./^. C deindici. viduit. telL. 
l.fin,ff. de Jccept. Scd emptor & venditor corrclativcli- 
bi opponuntur , flc vcnditori compciit ad \ im exi- 
gcndum vcnditi adli« /. vendit. 6. CdeaBion^ empt. Frgo 
9c cmptori compctct adio cmptiad confcqucndum id 
quod vcnditum cft*Et cffc^us,ut in principio hu/asqu»- 
iftionis tradidimiis, contra^a: cmptionis & vcnditionis in 
co confiftit, ut obligationem mutuam paritt injl\ de obli" 
gat.qudepcconferu^ Jam vero obligario hihil aliud cft, 
quam Jurisvinculum , quo quis ncccflltate adAringinir 
adfoIvendum/>tf>*/r4 /;;/?. deObHgat. Frgo vcnditor ad 
•jem tradcndam /. luf 2, ffJe aBion. efr.pt ^ jr vcro 
a,dprctuuti d^mdum compclli ^oxic^kperd,l.n»^,2.ff.d.t^ 
4t Et hxc magni momcnti cft* Quod nihil magis boti» 
^clcsquarrummacftinhocconrraifln, congruar, quam 
i^t jUud, quod intctto^ntrihcmcs adlum cft , icrvctur 



pracftctur L exonfto zj, / i. ff, ie aBion^ empt. Gravc 
quippc cfl coiivcntionem cfatani fidcmfallcrcA /4^. 
dcfa^J,!. inpr^ff.dc corrfli pcc^ Mautcm m cmprionc cgi- 
tur, ut rcS cmptori tradatur, (5c prctium vcftditori dctur, 
d,U //./ /4/^ dc aBion^ cmpt^ junEi^ / 2. cjufdem /♦ ff^ d^ 
/, Nulla ercnimcxcontra(ftuobIigatio cft,n!fidc co,c]uo 
convcnitintcr contrahcntcs. Ac iarevcnditaapcrrcdc 
xctradcndaconvcnic. NAmadhoc rcscniitur, ucincm- 
ptorcm transfcratur , dc co autem quod intcreft nihil 
convcnit* Igitur cx tradcnda obligationc , non ad in- 
.tcrcisc , fcd ad rcm ipfam tradendam agitur. 5» Acccdir, 
quod nulli dolus fmis dcbcat patrocinari /. ^i»/ 7.ff, 
fi o fich aut malitia fua cflc lucrofay» inpr^ff, dc. doL mah 
Ad rcm facir, quod altcri pcr altcrum iniqua condititt 
infcrri poflit A non dcbct 74* ff* dcReg.Jur, 7, Et hxc ad- 
duci potcft, qi;od cxprcflcficri non potcft, id tacitcmul- 
t6uiinu;jrccipiiur/« /* jf f . ff^.deinofficios^ t ejl am: Atqni 
claco cl^rius cft id agi autconvcnrri cxpreflc non poffir; 
ncrcs vcndita ad cmptorcm tranfeat, falvo mancntc 
contradlu /• cum manu fata so, / fin^ ff^ dc contrah^ cmp.g, 
Potcft 5c h«c ratio fcntcntiam noftram corrobare. 
Qupd non fimplcx fa(flum fitinobligationc, fcd ctiam 
darc & cum cffc(ftu rcm vcnditam transfcrrc tcnctiii? 
vcnditor. Quarc ficut in rcliquisdandiobligationibus,^ 
potcft agi ut rcs dctur /♦ Jlipulationcs 72^ ff, dc vcrbcr* obU 
Itaquoquc rcsfcschabetin vcnditionc. Quamfic rexti- 
bus & rationibus multifariis firmatam 5c vcritati confcn- 
taneam fcntcntiam amplcdluntur -fi^r/-. Ct/?/'. ^ rcliqui Attt^ritA^' 
Dd^plert^unacum rcccntioribus in /♦ /♦ ff. dc a^ion^ cmptjf quwum 
Br(inQborh^cen:z^t^ert^f7^edit,zMAtt^Steph. i!ent^,qu,6s,^^ 



Elias RoterMfp I7, Corm^z^^ult, ad RuBr. h. t\ num* |7, 
Borch. ad / alU inft^ ^//^«tf/.vExlii/cc Jtatii^uris fiinda' 
mcinis firsraiur &mdubitate ftatuimus concliidcndup 
cfTc. Qu^od venditor pra:lbndo intcrcflc nunquam hbc?- 
rctur , li facultatcm rci tradcndx habcat* 

An finc prctio cmptio & vcdicio fubfiftcrcpofsit? 

Tna funt fubftantialia cniptionis & vcnditionisrc- 
quifita. nimirum QonCcniuSydequpefluxtusm /, invendi' 
tionibui ff, de contrah, ernpt, Rcs qux vcncarA ^rr^ 
ptio s, de contra, empt. Et prctium ccrtum l.crtm in uenaui^ 
pne ffde contraLempt.Q^ix tihinhoc contradu inc- 
undo adco funt nccclsaria, ut fi vcl unum -cx iis omitia- 
tur, contraftuspcrfcftus nonfit, fcd cmprionulla, qus 
cria^c naturaJiadicuniur.Contra ycroomniHiT^jlh^t^o- 
firis,cmptio pcrfcfta&contradic^aifqtur.PuuLii^uippc 
univcrfis rci fubftantialiTDUS, pa^til>us,'rcs^ipfdponfturk^ 
AtunapartcclTcntialipofitarioprotcnayrcs ponitur ip* 
/a.Hinc occafionc ifliusha:cquxftio nata cll. An finc) 
prctio quodprincipalc cmptibnis<S: vcndrtronis rcquifi- 
tii m cll per d. l. cum in vendUione 36 . ff . . rah . emptm 
Contradus cmptionis & vcnditionis nnllus fit ? Atfir- 
hdtcfen potius quam ncgandum pnto perpr. inft. de 

untuco-^^P^* ^ Vbi hscc liabcntur vcrba: Prctium 

(tntMnea ^utcm conftitui oportct, nam niillacmpti© finc prcrio 
tfljurit cffopotQd. Item Jf T. inft.eod.tit.SuffLcit SLmciw lodo 
ttxrihu, dcprctio convcncrit, quamvisnondum illud numcra- 
tum fi/ pr, inft, h* /♦ 1^2. / /. ff.de contrah. empt, l. 
tmptifidej 9, C tod, tit, Quia hoc Ipcdtat ad confumma- 



tioncm contraftiis, in hiscnim implcmcnnmi ^cxccu» 
tlo contraftiis dl. Coiirracius cnim hic fitfoJo & 
nudo confcnfu , proprcr libcrtatcm uriiiratcmq; com- 
mcrciorum, &maximc hujus conrradus uiitatillimi 6c 
fummc ncccffari! humanx ibcrcrari» Ad corroborandnm 
ctiam noftram opinioncm acccdit /..2-/ r.Lcurainvcn' 
dUio/JCj^. if. dc conxrah. ewpt, l. tnjpU (id^sp. Cod. eod, iiu „ ■ 
Ratio eOc potclt, it Quta cmptionrs fubltantia conliltit^^^^^ 
iii prctio, ic prctiuili ci\ quali aninia cmptioni$/*/J*. do/mf. ^^^^ 
j.Ode coKtrah.empt. t^empti fides p, C. eod^ tit. Et rradcnrc 
PapinianO/;x/./^.>t74 conventa 72,infinipr.d.t^ Hu/usrati- 
onis ratio vix aliarcddi potcrit,quam quod ita intcrhomi- 
ncs propter ulijm commcrciorum rcccptum fucrir/*/*^. 
decontrah. empt^ 2» Ratio» Quiaprcrio rcsacftimarur.Sinc 
fc vcro ( quxmcrx z^^zWixmxiLtanpr,^ ^ i .infin.ffM 
contrah . empt. l. rjn pr. ff* de rer.permut^ ncc cmptio 5c 
vcnditio potcftintclligi Lnec emptio^s. inpr^ ff^ de contrah^ 
empt* Quam fcntcntiam etiam confirmant, niulti magni 
nominis JCti» Quorum nomina fingula hic apponcrc fu- 
pcrvacaneumputo. Rcm cnimmaxime iiluftrat f^^rpr* /igf^*g^^ 
adpr^h^t. U^e/enb, inparatit. de empt. vendit, VultejJeu DoStu 
empt.ti vend^ num.pjoji^(^ Jeqq.Arumxus.Bocertds (f re-rum, 
l-qui fere omnes, Qui cum hac Quaeftionc ita concludunt, 
Qupd fiac prctio emptio <Sc vcnditto omnino nulla fit» 

^^fiio K 

An Furiofus & mente capcus huncconcra(5tuni 

cmptionis & vcndicionis celcbrarc posfint? 

Quandoquidcmmutuo foloqj cmptoris & vcndi- 

B 1 to- 



totis confcnfu hic contradiis pcrficirur /. /. hjj». /. m vetf* 
ditionibus in pr. ff. de contrAh. cmpt, l.z.in fr* L in (^uibus- 
• cun^ 4g* ff. de Oblig. A^. Planum & cvidens indc 
fit, quod furiolUs & mcntc captus, q«i confenfum non 
v.r Mtr habent,huncc:ontradum*ccIcbrarcncqiTcant/. emptio- 
tio mtttur ^^"^ contram empt. ^jea CT mente captu 4. tnjttt^ dc 

legibut ^^^^^' '^^^ /• obli^ationeSj i ./ furiojum 12 . ff.de oL-!ig. aB. 
i^fu. jt^riBa 1. in negotiis /♦ Ufuriofi 40 /ff de reg. jur: cJ" fjeri^ 
Dd: in /♦ //. / Jin* (f UiS.ffde pign. aSfion. Et non fohim 
tcxtibus juris,fcdetiamrationibus fatis firmis & pcrfpi- 
cuis hxc ncgativa ftabiliri potcftfcntcntia. 1. Qiua flirio- 
fus, quateniis fcihcct furiofus cil, voUmtatcm non habct 
per d.l^furiofi^o .ff^dereg.Jur^ Ubi vcro nullavoluntas, 
ibi nullus ConfcnfuS /. velle non creditur 4* ff. tiereg. Jur^ 
Ubi nuUus confcnfus,ibi nuila quoq^ contraliitur cmptio 
& vcnditio d^ /» in venditionibus ff^ de contrah . rynT>t, vcl 
ficontrahatur, ramcn hoc fit finc cfFcchi , qui^ confcn- 
fusadfubflantialiarcquilltacmptionis rcfcrtur,nt di£lii 
in Quxdionc antccedcntc , ubi dc his plura vidc* Ergo 
furiofus (Sc mcntc captus,qui nullam habcnt voluntatcni 
& cxinde nullum confcnliim , hunc contradum cclc- 
liAtioni ^^^^^^ '^^'^ P^^*^^^^- l^Quiafuriofi loco dormicntium. 
^wfJtif ^^n>'^g^orandumhabcntur/>r^-/»j^^yi/Wtf/^i:-f^/;f/>r.^. dr 
' Oblig^ Allion^junBal^ofjefto appellataeFi i,^.furioJh^ ♦ 
ff^ de acquir^ vel amitt^ p^j^fi* /♦ /•?• ff* tie reb^ crea^ Dormi* 
ci>^c^rcro&ignoraatc<^ finc cfFc&u himc cop''^^ ^iuil-» 
incuiit. firgo idcm ctiam diccriidnm cnr dc furiu ^ ♦ 
. Quicunqi natura pVohibcritur contrahcrc ab ilhs i] 
contra<fiiisdcbctcirc alicnus. Atqui furioli prohibcni 
natura cmcrc atq; vcndorc per d^ /♦ emptionem 2^ C*de con- 
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trah. empt.juncla l.furioji 40. ff. de reg. Jur. tcncndi cnirrt *f 
affcdioncm non habem dMpojJefto Mppellata eH /♦ / furt- 
tfui de actju/r,vel awitt. po^, Prxdi^la tamcn non fid 
fimplicitcr, fcd cum mica falis accipicnda fiint. Fiiriolb- ^ 
rum Cnim duo funtgcncra ; Qiudam cnim pcrpctuum, 
nonulli intermifllim furorcm iiabcnt/» emptionem 2* 
de coHtrah, empt. l. cum aliis penult. C. de curat^furio: Dc 
his qui pcrpetuo labOrant furorc,vcrum cllquod ha- 
^enus diximus , quod furofi nulla fit voluntas , nullus 
confenlus, nullnm &: firmum animi judicium /. furiofi 40, 
ffje reg»JurM.Uu^ furiefs^ff.de adqu^vel amitt^ pofjef^dj^ 
z.Ckde contrah^empt^ Et idco non potcft contrahcrc, caq; 
cxpcdirc qux animi fcnfum acyudidu dcfidef ant» At vc- 
ro ilii qui intcrmilTum furorcm habcnt, quia ccrta habet 
furoris mtcrv alhl.furiofrm 9. €. quiteflamfac. poff, Atq; 
fic in confpcdu adumbratcX quictis ^xxwtl.quodmeo iS. / fi 
furiofo /♦ ff^ de adcjuir^ vel amitt. poff^ poffunt intcrmifllo- 
nis tcmporc ncgbtia tam pubhca quam privata rcdlcge- 
rcfc d. U empt. i^C.de conttah^empt. l. cum alits penult^ C di 
cmatoY.furios. Nam judicium etiatn cxcrccrcpofrunt/. 
cum Frator^ 12^^ non autem omnes 2. cum furioft4SSP. ff.de 
judic: Huic approbatife fentcntia; fubfcripfcrunt quidam 
non contcmncndac autoritatis intcrprctcs Treut^in difp^ Autoritd* 
de empt^ & vendit^ th\ /i/. a^ f^uit^. de empt^ vendit, u Jure- 
nunt^ 63.64^ cum Jecfq. Harprecht* adpr^ h^ i.num. 9S* eumconfuUO' 
muitisaliis. Conckidcndum igitur, quod furiofus, qua-^"'"* 
tcnlis fcihcct cft furiofus, & in furdre adhuc con- 
ftitutiisi nulJo modo hunc Contrailuni 
cclcbrarc poflit. 



An aliquis invltus cogi posfic rcm luam vcndcrc, 
% ctianni a Principe? 

Planccum cx prxdiclis evidcntiflime conflct; F.m- 
ptioncm ^ vcndinoncmabfqi libcro& mutuoconrra- 
hcntiumconfcnlucclcbrarinon polVc, cx co dcprch( n- 
dcrc promptum cft , Quod nemo rcgularitcr i|i vitu^ cu 
glqucat, rcmfuamvcndcrc, ncqu/dcma Principc. Nifi 
ccrtisquibufdamcafibus: !♦ Uttcrtamcnto j\i^v\sl^d6.ff. 
delegat.i. i.Vcl rationc communionisL/j*/ J?.ffMu... 
. ^mpt^l. Vcl utpublicarincdixconfulatur /♦/. jf //. ff\ de 
ofjic^pYitfeB^erb.^ovi dcfuntcnimad hancftabilicndam 
Kecipium lcntcntiam, Primo varii tcxtus juris» Facit cnim huc /♦ 
hdMC fen-qua/f Publicianam 70^ ff,deR^V, Lmn aquum eH p.ff^de 
tentUm aH^ rer, amot . /♦ id qnod nojlrum iuff.de R^J. /♦ in vitum 1 r . 
tfftleges, invendentis isJ*dudum i4.CJe contrah^ €Wpt,U necemere 
id.C^dejur.deLargJ^invito/ rr^CdelocJ,nemo e^terus C, 
dejuda^J,poJJej]orej ri.C^defund.Patrim.VoQ.icn^o adfcr- 
tur & text^ in Ur^C^de refc.vend,(^ L fi fraude,6^CM pr^j 
longftemp.Confer hucLficut,6,Q^deO,A,ln quibus rcxri- 
busomnibusgcncralitcrtraditur , Qupd ncmo invitus 
rcgularitcrad vcndcndum&cmcndum cogiqucat* Cu 
ab initio cuiqj liberum fit contrahcrc>vcl non contrahc* 
rc,quoniam nullus contraftus cft finc confen(u,ncc con* 
fcnfus eft in co qui cogitur pcr rcgulam >uris cxprcfram^ 
inU^, ff.de reg^Jtn^ Sccundo affcruntur ctiam abillis, 
qui hanc ncgativam fcntcntiam tanquam vcriorcm flc 
\pfe j«rwCommunioremrecipiunt,multa5& varixilluftrcs ratio- 
i4rw»r/. nesjuris. u Ratio cirepotcft; Quodmalc fidcicmprio 

huUa 
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ftulla fit (Sc irrita L U C de refcmd. vendit^ Arqui cmptio CO* 
fta cllfnalxfidci cmptio perl, /♦ derefcin^i^endit^ Ergo 
nulla crit prorfds invaJida. 1. Qnia confcntirc dcbct is, 
q(ii cmit(Sc vcndit /. /. infin^ U in cuenditionibM. in pr^ ff, 
de contrah^ empt^ junBlaLi, inpr: /♦ in quibuscunque 
4S. ff. deobl, a^. Utraq-, Pars cni m ad huiic contra- 
ftum volcns acccdcrc dcbcty non coadaaut invita. 
Etcnim confcnrus nifilibcr fitnihilagit, licutircfcripfc- 
lUnt Impp.Invitum compararc & diftrahcrc Poflulantis 
dcfidcrium , noncontincrcyuftam caufam /. invitumii . 
C de centrah.ewpt.ljiec emereid. G de jur. de/iber.Atqm in- 
vitinuUa voluntas > nullus proprie confcnfiis cft /. veUe 
creditur 4* ff. dtRJ^ Ktgo 'invitusad cmcndum & vcn- 
dcndum cogincquit- 3. Quia fi fimulatus confcnfiis ad 
contraiicndam cmptioncmnonfufticit^ quoticnscnim 
Cmulata vcnditio contrahitur, nullaexindc obhgiatio^ 
naiki a^o nafcitur, fcd hu/ufmodi adio pro nulia & in- 
cfiicaci habctur /♦//♦^^^ contrah. emp^ ^ncccflario opus c- 
lit exprcflb confcnfu.Atqui ad contrahcnda cmprioncm 
nihil cflicit fimulatus confcnfus, quiaaliud cft cmptio- 
ncm contrahcrc- aliiid fimulateduntaxat cmptioncm 6c 
vcnditioncm contrahi^ Cui criam adftipulatur Modcfti- 
niis '«/♦ T4.ff* de obli^*^ acl . Contradus inquit imagi- 
naiii ctiam in cmptionibusyuris vincuUim non obtincnr, 
cu ^^^^ fafti fimuJatur,nonintcrcedcntcvcritate,Quod 
confirmarLitDioclctianus& Maximianus/^/.^.Cy^frr* 
/jif^/^/it^ VT)ifcribfit fimuiata pro infcdishabcri^ Ergo 
fy^cyVL fimulatofcd cxprcibopus erit confcnfu,queminvi- 
riis nonhabct. Invitus cnim proprie confcrirc non dici- 
tur^qii^-^confcnfuinihiltamcontxariacft quamcrror ^ 

• - diflcn- 
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dificnfusAy/ per errorem if^ff, de jurisdiH.jtmSiA Luff' 
de judic. 4. Qiiia non liifKclc coufcnfum cftc prxlinrcm i 
fivcinprotlcns tcmpus dircdum, fcd rcquiritur infupcr, 
ur omnino libcr fit confcnfus, vi itaqs cxtortus nimirum 
pcr Principem confcnfus, ad cmptionem nihil opcraiur, 
Ait cnim Prartorfc paclaconvcnta,^qiix viaut mc: { 
tortafunt, non fcrvaturumA 7, ^ AitjFrator.p^ffJepaci, \ 
& quidcm ccrtum cft atqi indubitatum,quod contradns ' 
cjufmodi non dcbcant obfcrvari,cumnccboni raori;^ 
idpatiantur» 5» Quiaquodnoftrumcft,fincfa£lo&vo- 
hintatc noftra ad alium transfcrri non potcft l^idqnod 
rjoflrum ir^ ff.de reg:jur: Cum unufquifq; liix rci (it mo ' 
raror <5c arbitcr non alius/. in re mandatn 21, C 4/, 
Ftipfcctiam Imp.AntoninusPius rcfcripfit; IllibatamcU 
fc oportcrcpotcftatcm dominorum in rcsfuas,ncc cuiqi 
hominum Jiisfuumdctrahidcberc-/r^-/«/?.^^ vn'ui 
vel aU jur^fiint* In potdlatc (Cjiim alicuyiis cflc no . . 
quafipcrrapinam rcm invito slomino aufcrfcA ncLijUA- 
Jtpublidandm 70* ff. de R, V. Ei- vcrius cft nc qr ' 
Principis potcftatc cftc, invitis fubdidis bona aufcrrc. 
Qn[a hocyuftitix cft contrarium, quxtanto pUisin Prin- 
cipc ncccftaria cft, quantd altior cll cmiiicntix 1l ^ 
fitudox'/^.- Aruir^ GeU, z,obfervat, fd. Acccditquodrc- 
fcriptaPrmcipumcontrayus^clicita, ab omnibusyuc 
bus rcfcindcnda cflc ftatuunt Jmpp.A re/criptM 7^ ( 
preciblfs Imp . offer* Ethucpcrdrict quodScvcrr 
toninus in orc habcrc fohti fucrunt ; Licet Tcgibus loiuti 
fimus , lcgibus tamcn vminusjffin. inft^ quib: wod. tejl. 
infirm.l. digna vox4» C- ^egib^ Etcgrcginm cft^ quod 
Trajanuslmpcrator, ad fuumPrxfcclum dixit dccrladio 



qucm illi tradidit# Vtquamdiuyuftc Trajanus faciaf, 
tamdiuprore utaturgladio,fininjulte contrarcllringat 
Vh}lippt46 in Chronic.invita Trajan. 7. Dcniqj aiinuli(Sc 
ha:c ratio ndduciiur» Si Dos mciu promilla-lit , nullius 
momcnti cll dotispromillio /. fidosff, quodmet^ ca^ 
Ergo fi& allus bonas fidcicontradtis,mctulitinitus, nul- 
litis crit momcnti. Tcrtio&ukimoautoritatcfua hanc 
Qua:llioncm illtiHrant. Mynfing.- cent, f^obfervat, j:;^, '^^forita^ 
T reut^ in difpiit, de ewpt^ ucndit, th,3. lit, c, Bronthorft. 
cent: afert. 63^ ^edit. 2^ Borcholt. part. 2 . dijput. de empt^ ^^^' 
vendit^ Godofred. adU luC h^ /• Tiraq. deretraB^ in 
j>rafat^ num^ //. Motus igitur hifcc tribus potifsimum 
fundamcntis, finalitcr lic concludo. Qu^od ncmo invitus 
rcgularitcr ad cmendum 6c vcndcndum cogi queat, 
ncquidcmaMagillratu, fivc Principc* 

^i4ip VIU 
Vtrumfiintcr aliquos iraconvcncm, ut quanti 
Titiusrcma:ftimavcric,tanci fitcmpcaj&prc- 
cium ccicumfican veroinccrtum? 

Cum alitcr cmptio & vcnditio contrahincquc- 
at , nili ccrtum fit 6: dcnominatmi prctium / i*injU de 
ewpt^ vendit. l. certum eH 6^ ff^ de reb^ cred^ L httc vendi* 
tio 7. ^ I- 'Odi etnptio i. (S ^ fi quis 2.jt4n^a Lfi quis 
furtdumss^ff* decontrah.empt.NsLm cmptionis fubltantia 
cx coconliftitj& prctiumcflquali anima cmptionis/f/? 
donationissX!^d€ contrah,emp^emptifldej p.Qeod.tit^^tttZ' 
dcntc Papiniano inUpaBa conventa72. infin, pr.ff.h.t. 
Dc quibus ubcriorcm cxplicationcm vidc in qujeftionc 
illa antcccdcntCt Anfinc prctio cmptio conftarcpolHt* 

C Ubi 



llbi pkiribus prcril doclaratur. H'nc indc nott 

incoin'cnicnt(fr & iiicpte <i.\xx'i potcll:. An prctiuui illud 
quod fcaipcr ncccflari^nijdenominatum ccrr^^ r' t: 
dcbct /i. tnfl.de empt.& vendit,dJ rr-»>.r.. ^ 
r:h. cr^d, confcrri pofsit in alrqucm teriiLiin 
Titius rcm ctltimavcrir, ttntrlit cmpta > 6c prciiaui 
hocniodo ccrtuihhtjlivcutrum valcatvcr vcln 
valc^t ? Ex vctcribus h:tis alii a/cntcm, alii vcro n 
tcm fcntcnriam v<?riorcni cfic putabant* Vcrur. 
cum Jultinianolmpcratorc corum concroverfiam , r.d- 
hibito diicjndionis focdcrc dccidimus, ftatucntcs: Vt 
fubiitlat cmptio,Titio,nimirum tcrtio illo,prcriumdc- 
finicntcj nonfnbfiftatco non'dcfinicntc,ac vclmortuo 
vcl alias nolcntc.Et hac Impcratoris dccilio cxtat 5c con- 

Defetidi' f^n^iatur /« /. ///f . C* contrah. empt. Huic tcxtui c: * ^ 
turh.Hdi- ^ jfjp f jf Y\\s ctiam ad plcniorcm intcii. i 

ftvhlto ^j^^ I ^^j^^gj ^ locat Robur ctiam huic diftinctioni 

/«r/ffx- ^^^^^ irem cx 

' /. PJfdta teflamento 6, ff.de condit, & demoKj:, His fii bfc r 

quoq^ Ulpian.in L4S'(f Pault^s in /. 44 - ff, de verbor.O. ^ . . . 
confcr huc ctiam l,diem proferre 27. ^ Jfar? ,iif^rrr4^ 7^ 
recep^ qui arbtt, item /. 4S*&1 fi^^* ^ • / . -r j . . c ^ 4 
Et hxc fcntcntia non folum tcxtibifs ipfis, vcrum ctiaiu 
• rationibusyuriscgrcgicmunitacft. i. Quoricnscur 
' ficitconditiocontracius, totics&ipfe contradus dchcit 
timm. ^ ^'-^ ^^'^^ -1^^ y^r/«r/^.< 7f'ff.pro foc, d. L fi merciszs fj 
d, Lfn.Qde contrah,empt,qu]a conditionc nor 
tc, nulluscftcontra(^us,(5c pcrconfcqucnsnullaindc . 
oriri potcft adio. Jam vcrofiTitius, cujus arbr^PMrn 
ckdumcft, nonarbitrctur,conditio contra^ttis c ^ .^.t. 

Nam 



Nam idipiuai ^iftum cft, ncalitcr contradm Tt, Tic.o,^ 
illo tcrtio nimirum, non arbitrante. Hanc itntcniiam 
infupcr ctiam dcfcndunt. Donell. Dhav, & Giphan. ml.^f^ ^^f^ 
43^ff*de verbor* obligat. Petr^Faber. in l^zz» ff, de /. Hot- ntAXtm 
tom^ f. obferv. 21. Godd de contrah.ftipid* cap\s, num, 171. df* jurcc^n- 
fe(ffj*,QiiaTC ex hfcc/uristcftimbniis Jiquido conftat, Ar- filt^rum, 
bitrio tcrtii cii/ufdam, nimirum Titii praecisc ftandum* 
Ita ut fi illc dcfiniat pretii quantitatcm quod iJlud omni- 
no ccrtum rit,atqj fic abfqjnuJla dubitationc vaJcrc cmp- 
tioncm &vcnditioncm. 

An valcat cmptio &: vcndicio,/i prccii quantiras 
in liberam altcrutrius contrahcntium volunta- 
tem conferatur? 

Qnoniam in quxftionc praccedcntcfatisabundcq; 
diclumtuir, quodprctium in cmptionc<i5c vcnditionc in 
arbttrium aJicujustcrtii , puta Tirii confcrri pofsit: per 
in quaflione proxima antezedcnte aliegatAt^ Hinc uJtc- 
lius difquircndum vidcbatur , An arbitrium iJJud , dc 
dcquo modo diclum fuit , adco cxtcndi pofsit ui: vaJcat 
cmptio (Sc vcnditto, fi prctii quantitas in JibcramaJte- 
rutrius contraiicntium voJuntatcm confcratur. Vi&^ 
quanti vcjis, quantl a:quum putavcris ,quanti xftima- 
ycrisjhabcbisc mptum ? Ncgativam fcntcntiam, quam 
communiorcm &vcriorcm Dd# dicunt ,dcfcndunt ct-f^ohrh,^^ 
iam tcxtus fubfcqucntcs. Facit huc inprimis/. tjuodfe- ncgAtiont 
pe 3f. / illi^d conjlat i. ff\ de contrbh^ ewpt^ Qi!0 Ioc0 4<('/f/ fo- 
cxprcfle hxc invcniuntur vcrba, Impcrfcflum ncgo-rc/ifrv /^, 

C 2 tiuaxP^ If^il^w. 



tium cCTc hoc modo conccptum. Qnpd aiitcmimpcr- 
fcdiun cft dc jurc rublillcrc non potelt, inprimis in con- 
traftu cmptionis & vcnditionis^Maximc ad rcm pcrti- 
nct /. 'venderttis 17, C. ele contrah. empt. FJc^antcr ctiam 
hociiluftrat l.fubhac8'ff,deobUgat. &aEf.jun&A t.ftip'f- 
iatio i7.ff.de verber^ obligat*^\ quibus tcxtibus maxima cx 
r4fw-parte allcgatis,ha:c potillimum extrui potcft ratio; Qupd 

nibm //<-ncgotium hocnon aftringat ncccflitatc contrah^ . - ad 

^^^* folvendum , id quod in contradum vcnit, & per conlc- 
qucnsnuUa fubeft obligatio. Siquidem obligitio cftju- 
ris vincuhim , quo neccflitatcadflringimur ahcuyusrei 
folvendac pr. injtit. de Migat^ Atqs lic prorfus finc ullo 
cffcclu. Cum poflit emptor a:ft:imarc, & rem habcrc 
cmptam & nonhabcrc,ncutcrq; adimplcmcntura hu- 
;us contra(flus cogi d. l.in vendentis 13, C. de contrah.enip'* 
2. Quia contradlus hac rationcconccptus cxpr. - .t 
contramodum& formam contrahcndi cmptioncm 
vcnditioncm/. quodfepesr. ^ illudconftat i.ff^ de co)».. .j., 
empt. 3. Quia nullum ccrtum prctium hac rationc con- 
ftituitur* Naniplaneinccrtumcirct,cum pcncs cmpfo- 
rcm ftat ctiam viliflimum dcterminareprctium,im6 vd 
prorfus nuhum quodtamcn in cmptionc6c venditionc 
icmp^r ccrtum cfle dcbct per pr^ inji^ de empt. (jr 'Ven 
ite^^* / /. inft^ eod^ tit^ l.i.f rJ^ cum invenditione 36* ff. de 
contrah^ empt^ /, emptifides C. eod ///♦Eilinon n'^nir- 
ratum fir, fcd fuflicit dcnominatum cfsc Li^Jf-:.^. / .. . 

£y ^Hto-d.Lg.C.eodMt. Hancncgativam fcntentiam cti^ ^ ^ - - . 

^ateDo- hcndit ntq, dcfcndit Vultei adpr.h. t. num.4S. d; o/. 

(iQTum. ?nifce!l. controverf, afjert, 6?^ Harprecht ad / /» 

inft,hoc tit, num* 14. cum ftqq* H^efenhecc, in paratif» 

S - 



^cbneidevv. Dttaron. eod, tin rtliqut fere omnes . Cum 
quibiis 6c cgo fic concliido, quod cniptio & venditio in- 
voJuntatcm & arbritrium, altcrutrius contrahcnrium 
collata , prorfus nulla lit (Sc invalida* 

Anres ab alicjuocmpta cxpcciinia rnca,ficmca; 
Adcoutcciama mc vindicari porsic? 

M.igni momcnti hxc quxftio cfl:, cujus quidcm 
ncgativa conckilio optimedefcnditur/^rr l.fiexea pecu- 
ma Q de rei vindic* Vbi dicitur fiis apud quem depo- 
fui pccuniam ematcx ea pra;dia qua:dam, ipliqjtradita 
fint,ad ea vindicanda, non dabitur mihi^cujusfciJicct 
fuitpccunia, adio, fed potius emptori. Facithuc (^l*fi\uc sen- 
fatruus 4. C. cotnm. utrius^, lud^ d^c^ (f l. t^fi tua pe-xoitu yt» 
cunia p. C. de donat. int. vir* & uxor.Quo loco Iixc no- mr dici- 
tanturycrba: Etfl de tua pccunia mancipia qu2Edamr«r per 
comparatac fint uxori tuae, tamcn fi citraditx fint, co- fubfc.itte- 
rum dominum non ad tc, fed ad cam pcrtinct 6cq* Huc t^^f^- 
rcfcrcndus cfl: tcxtus in .i.fi^pcunia patris i.junclal. qui ali- 
ena pecunia & tot^ tit. C fi quis alt^ vel fi 6, &c^ Rx 
qnibus tcxtibus Jiquido liquct. Qnod rcs cx pccunia mca 
cmpta, non admc fcd potius ad cmptorcm pcrtincat, 
Ita ut ncc amequoq; vindicari poffit. Ratio dccifionis . - 
!♦ cxindc dcfumi poteft:, quod rcs qux ex dotali pecunia ^^^jjjj^u 
comparatacftamarito,non fitrcvcradotalis, nccuxori> ^^^^^ 
' ' 1 marito acquiratur /♦^x- eapecunid dotali 12. Ode jur^dot. j^fjjuru, 
Ifivecum nupfijjes ult .Cdefirv.pignMat.tnanum: Ita quoq; 
rcs cx pccnniamca empta&comparara, non mihi, fcd 
cmptori acquiritur Lfiex eapecuniad^ C^dereivind.d.L 

C 3 fi 



fipatYUus4^ C. comnf^ utnuf^.juelic,d,l,etfi dctua] /4 
dc dort, inter vir, & u^cor, l.fi peci<n:a pntris 
' ejUi dicnor pecunta 8. <^ tot* tit^ C fi quu altcr^ vel fi.6 . 

Sicuii ncc prctium cx rc tiirtiva rcdaclum turtivum quoqi 
dicinius /. qni vas ^g. / ult^ .ff^ defurt. Ncc rcm pignora- 
tam vocamus , qujc cx nummisptVnoratis cmprt^ 

idem^.7. / ult^ ff. qni potio. .^, ^ uh: Ncccomn... 

ufuram appcllamus, quce cx communi pccunia , ab . 
jto cxfociis, proprio nominc fxnoridatadebctur/.^w^- 
nus 67. 1 . ff^p^^o fi^^o^ 1" Inftar rationis cllc potcft» Quoni- 
am in dubio fcmpcr rcs cx pccunia fcl vcntis cmpta pra:- 
lumitur /♦ 24, ff* de reb, autorjudic^p " * F.rgo non mihi 
fcd cmptori, qui iilam folvit, acquirirur. 3. Rationis Jo- 
cum obtinct. Qnod rcs cmptacx pccunia mea ,ad hoc 
fpccialitcr in mutuimi concclla, non Ht mihitanquara 
crcditori obligata, nifi hoc fpeciaiitcr cautum & cou- 
vcntum fucrit /. quamvis edpecunia .j . C de ptgn%r. hy- 
/»o/^.Ethxcfcntcnt!a vcrior «Sc frcqucntiori calculorc- 
Ver jtutO'^^^^^^^-^/^^^^ Sliam* Rober. difput. 17. th,f*Bronch 
Tturem ^^^^^^^-^- haM-nbi^aJim ajjert, 6f^ edit. 2. lldrprccbt ad / ium 
jurecon- prftium infi^de empt. (f vendit num, i4'Cu?nfeqc^.Vultei, 
fultorum^ ^^P^* ^^fi* deempt.^vendit^num, iz.CujacM^ j/. 
cap, -2>?.Intuitu igitur ac rationc prjcdiclorum fic conclu- 
dOfQuod rcscmptacxpccuniamcanonmil jus 
cmptori acquiratur* 

^xfiio X, 

Anpcrfcdla cmptione&: venditiauc peiicuium 
rci vcndit§ ftacim ad empcorcm fpeclet, Jiccc 
ci res £ o n d u m (1 c cradita? 

Quou- 



Quoiidtana cxpcricntia tc(l;.nir,quod in *c vcn- 
diu *5c non tratiita ixpc contingat pcriculiim. Idci ad 
plcniorcniintcUcdum, adqncm nimirurnillud fpcclarc 
licbcat, lcx traditiiancrcguhnK Utpcrfcda vcndirionc 
rcgularitcr omnc cornmodum (Scincommodum , quod 
rci vcnditae accidit, pcrtineat ad cmprorcm , etfi traditio 
nonduni intcrvencrit , & rcs cafu tbrtiuto pericrit# Scd 
porcft tradi mclior, perfcdior, <5c ubcrior rcgula, cx qna 
cognofci poflit, quando cmptio ccnfcaturpcrfcclioaetn 
habcrc. Cum vcnditio fit pure^ /. g. ff.de pericuU com- 
mod^ reivend, Nam fi fub conditionc fii cmptio, fiquidcm 
conditio dcfcccrit, dcficit quidcm cmptio , fcd li cxti- 
tcrit cmpxio pcrfidtur , ac proindc illo cafu , pcricu- 
(j;jlum rci , vcnditoris , hoc cafu cmptoris d^ l. rie'ejfnrt$ 
S. ff. d. /♦ Eaquc vcro pcndcntc, potcil dici, univerfx 
rci intcritum vcnditoris, particub.rc damnum cmptoris 
cflc d. neccfjario infin.ff^ d. t^junEla /♦ /♦ G eod^ tit: J 
Ccrtae fpccici , non vcro in gcnerc vcl ultcrnative Li4* 
//. ff.de pericul. commod^ rei vend. Etqux dcguflati- 
oncm non cxigit, vcl aiiquid aliud , fcilicct pondus, 
mcnfuram 6cc. /♦ quodfepe / inhtsf^ff^de contrah^ 
empt, omnc pcriculumpcrtinctad emptorcm ,licet rcs 
ci nondum fit tradita. Nifi alitcr padum fuerit /♦ roff, 
de pericuU &commod. rei vendit» / s* inflitut^ de cmption^ 
& vendition. (ivc cn\p3, Lfi fundtw^s^vers. HAm ntftff. io- 
cat^ mora , Callidiras tradcntis intervcncrit /♦ leclos 
j2»ff*de peric* commod^ reivendit. Qnx rcgula ^^^'H^cregn. 
nioomnium clariflimis6c pcrfpicuistcxiibusyuris* illu»/^ recepu 
flraripotcft. Affcrtur cnim abhis, quihanc kntcmi- xtdetur ex 
am' vcntati maximc confcntancara^dcfcndunt Jf cum ipfistexti- 
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sutems* trtjl. de empt^ ^ vendit^tem 1. id quod foH 7. /. necef- 
Jario l. fivendita ir^ /♦ fervi emptor 16^ ff^ de pericuU 
commod,reivendit. Hifcc tcxtibus ctiam 3 J unr. rcx- 
tum in 1*3 penjniquodf^pesr^Jf firejffJeccntraJ 
item l. f/.ff* cod.tit^Ad dcclarationcm hiyus qux 
ctiamj^crtinct l.cum inter emptorem 4,U cumlpcciem /. 
de pericul. commod. rei vendit. Huc ctiam facit / 
emptor /♦ / ult^.ff^ d. refiind vendit^ juncla /♦ venditor 
deh.tred. vel aH. vendit* Quibus locis ctiam opituUiuf 
l.ult*C.de pericuh(^ commo^rei vend^ Ad illuftrandam h 
rcgulam ctiam acccdunt/ //./ r7.ff.deacf,€mptj^i.ff 
junc}a Lfftulas 7S^ / t^It. ff.de contrah,empt.?o(\iinz cr 
afFc rri /♦ / 0 .ffjejurjot J^r4*in pr, ff.de furt.Lif.ffJcjur. 
t, Lucius tr .ff^ de eviUJ.ult.ff^de condicl^caufa dat.^jf c* H xc 
prxditta igitur rcgula,non ioju cxprcffis tcxtibiisyurii» 
ctiam rationibuspcrrpicuisfundata6c cofirmaracft*R..^, 
oncs a. quare cmptionx: pcrfcdla, periculum llatim , cri- 
amantc traditioncm fa(flam,ad cmptorcm fpcclct,hx 
R4fio»i- potiillmum cflc poflunt i. Quia, qui fcnrit commodum, 
bm nccclTc cft ut eriam fcntiat onusnveincommmodum/. 
ficundum naturam ro^ ff^, de reg^jttr. l. is qui / ult.ff. de 
prafi* L unica de cad^ toUend^ jun^o /^. inft. bol tit, At 
qui ademptorcm, cmptionc perfeda, licctrcs ci non 
dum fittradita, omne commodum, quod cx rccmpra 
proficifci potcft perrinct tefte juftiniano injf eum autem 
inft* de empt . & vendit. Ergo ncccflc cft ut ctiam i n fc rc- 
cipiat onus fivc incommodum , quod hoc loco cft pcri- 
culum rci vendita:. 2» Vbicunqj contradus fit utnufq; 
contrahenrium graria, ibi prxter dolum <Sc culpam niliii 
prscftatur Lficut certo f, i.ff. commod^ l, contrn^m rj. 



/.^/^ reg.jur. Ethoc cft quod ait rmpcratbrJiiftiAlanus/* 

myerjtc. qutcquid enlm inft^de empt, (f vendit^ Atqui 
cmptionis 6c vcnditionis contradhisfit utriufqj contra- 
hcntium gratia d^ l.fi ut certo /. / 2» ff, commod, d* co»^ 
trd^t4S 2S. ff. dereg.jur .junBo ^ cum autem emptio injl ^dc 
t.mpt. vendit^ ^r&o vcnditor praetcr dolum & culpam» 
non ctiamad cafumqucmlibctforturtum,^ pcriculum 
pracftandura tcnetur, ^ pcr cohfequcns i\l\xd crit cm- 
ptoris non v.cfQ vcnditoris 3. Kationisloco cflc potcfb 
Quiadcbitor fpceici libcraturintcritucjus, qui ante mo- 
ram finc culpa cj us contingit, licet rcs ncc dum tradita (It 
/♦ fitx legati ff.de verb. oblignt^ Itaqj cum rcs intcriit 
cafu fortuito , Jibcratus cft ab cyus prapflationc vcn- 
ditor , tanquani fpccici fcu certas mercis dubitor & rcs 
pcrit pcriculo cniptoristanquam creditoris.4.'Loco ac« 
cedit&haccUluftris ratio* Quo^ morafua cuiqjnoccrc 
dcbcatnon ^\\il*iff,Ui73.ff*dereg.jur,$td cmptor in 
mora pctcndi/Jft quonianipctctcporijftj^^i.rcma vcn- 
ditprc aufcrrc , qiiandocunqi ci hbuerit, foJucatamcn 
prctno arg. L if.ff. de reg^jur. /. r^S^ff, de verj^gnific^ Er- 
go libiimputct curnon pcticrit, cur,quod fuumcflcpo- 
tcrar^a vcnditorcnonavocavcrit» VoJcntiigiturnon fit • 
in/uria, <5c damnum quod quis fua culpa fendt daniaum 
<fcntirc non vidctur,yuxta tritiilimum illud juris axioma 
Jn l.2C3*dcrfg.jur J,i\\zx\z fcntcntianicrebriori calculo, 
uTuqj confirmatum,amplc(fluntur Weftnbecc. inpardttt.^^ ^**^^' 
My nfing^ Schneide\ v. Giphan. aIH inhoc / nofiro Ercv- ^*}i^^^^ 
thorfi. cent.T.ivownuf^^ttM^v AffertJp.iS' feqq.edit.t .MattSteph, ^''^"•'^" 
tentj. quteft^pQ^Treut^ m difi>. d( tmpt* & vindit, ^ reli-^ 
^/afier^cmnn/. Pcr tot cxprclfos igitur tcxms/uris, ratio- 

D ncs 



jics vari^is-atqi pcrrpiciuv &, autoruaitcm quoruntiam 
Dd . Pcri cuium rcivcndita- ifaritc ^ (latim ad cmp^ 
' torem fpcdat , licct rcjs cnupoii adhiic;ion fit t 

^^i^-flio ■ ■XI. 

, An jus accrelccndi cranicat adcmpcorcm hercdr- 
tatis^an vcroad ipfiim fpcflcc hcrcdcm? 

L L L A li. i O 1 i C i 1 i j ^ V i i V. tli lliil UV» 

cafutn for^uituYn ad - ctnptorcm fpciStares Qno vcrb 
rcgiila aequitAtis o bfir vctur, par eft ut dicatu r ' ^ ^ < - ' ^ -^i 
-«cmprorcnt vickHin cojS^mbduilVIJc crnioJtm^cuwuu pci- 
, t tincr e (d^tjuitltUMmikf^]^ irijk^ dt impt . 4f "vcndit. JnJH^ 
*.-manui e\cjX)refe Upatu/jtttfiia U jf, de reg. jur^ lpxxt: 
'jconfcqucntcr ticcefl^ cft, ut/us acctcfccndi ta 
fCamTnodutti^«Sc enioliirncnrum in cmprorctn hcrc. ... 
•tis tranfcau Quod & tcxtibns/n rationibus i^naximi 
H(ftf^«<f-rpcrfpi(jiiwi>t5obd?ri pbtcft. cniinhuc i. : /mnr.ix f 
fn tHwViff^^^dt^he/ed* vel 4^. vendit atgh fundus 6^ , U-^^ 
ftfAtwr -frf6jc«*/«^»UbiitaaitUlpianus.Injfcr€ii^ 
texithm tcm liuc agitur,ut ntqy ampiiu?? > ncqj mintis ;uris c 
^y?'» ijuibcaijquam apud hcrcdcm futiirum cfTct» Proindc ciun 
apoclhcrcdcrn, tihcrcditatem nort tcndidiircr, portio 
,dctidcns fnrurafuiflct,idcirco & haitcyurp ac^ 
adhcrcditatiscmptorcm fpcctarc, conrcqucnsctt Facic 
ad rcm d. l. 2* / cum qutiff^ dehered. vel aB^ ve^. Item 
dj.i.jf nontantumautef»ffd.t.VbicxY>to(rchxchtibcrX' 
tur vcrbM,^ Non untum quod ad vcnditorcm hcrcdis 

' ' ' ■ pcrs-'^- 



) 

( 



pcfvc qii I hcrcdcm c/us ex hcrcduati 

^ torir. :diim cfl, 3c non falLim ^ V^ni^ 



] \ &:qiiod quanddqj pcrvcricrit rdfitiicn'- 

• •^ RnrioniHns chnm hxc oleirnni cjuxftio vChft 



( ■ ■ r • t 



toi i.Jf, deic, u.j iucoqi hcircditatc vcndih* iLiit- ^ p^fj^*' 
pcr illud 7ns : Llitum intclligitqT, quod hcrt-'"'^- 
dcm furufiim clVct,ii 'ea've'ndita non fyiilct. \'t ncquc' 
lis, juri> habcax quam apud ' 

v ^ iiqiic ..^dcm futurum fucrit 

£f //s . ^ . . dEl. vendh^ !♦ Quia cmptor*" 

hcT(-(fi^nfi*^ \ Vr ut-i ^ui^ , atquc adCo Oirmia /urk hc^ 
r ' ^//'V /"fij^. de hered^ T><r/ 

^ iii iici cuis obti par cff, 

i: ' ipfi accrcict hcrc. 

d uis accrclcat, 3c pcrconlc- 

f Rftiirui ^ 

fi Qilod 

a'' c- 

T- d \ CiiuJlUiii 

11 'vii uiiocl ad ci cci uji ci attitict ic- 

' ' ' ' ' ' cfcs toJIc: ^ 

Is rrc 6'blig 11 , 

qiiam adi ^ juali contra- 

htM QujaTralatir. . , _ is quifcntiatonus 
i\\ V ^itcomniodum , nccclVc habcat, ut ctiam fcntiat 
commodum ^lwQinxwl.ficundum naturamio. ff. de re^. 
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jur, tnjl^de emft^ (f "jendit, Atqui ad cmptorcm hcrc- 

ditatisomne damnum refpicit /. !♦ Jf^ficuti p. ff^ de herd, 
i^^/tf^/i^T-wdi^Ergo adcundcm lucrum quoq; rcfpicc- 
rc dcbct, &'pcr confcqucns jusaccrcfccndi,(quod alias 
cmpto: acccpiflct, fi cam non vcndidiflct) ad cmptorcm, 
tanquaai cmolumcntum hcrcditatis hocloco (pcclarc. 
dcbct, it' Quia portio dcficichs, vclut alluvio , portio- 
ni, fcilicct rci, non ycropcrronx accrcfcit, UfiTitioss^ 
in fin.ffieufufr.Qxxvti crgo portioncm hcrcditatis habcat 
cmptor non vcndjtor,illi, non vcro huic,portio dcfici- 
cns accrcfccit Ufi totam ss. ff- de adquir, vel amit^ I 7* 
Fapintanus43.ff. adSCtum.Trebel. 5» Qma ctiam compc- 
tit cmpti aflioad acccfiioncs cmptionis /. //./ i7.ffje mcI. 
tmpt . ctiam intcgrasA 26 cumU 27, ff, /.Quoniam vCt 
rQ.ius accrcftcndi cft ac^cffio qiiacdam, Ergo cmptori 
ad acccffioncs cmptionis, fdlicct ad /us t^ccrcfccndi 
compctct adio cmpti. Cu/usprobabihorii> icntcntixaf- 
Autorka- fertorcs ctiam funt Bartol^ ad /♦ re conjun^isp, num^ 26, ff. 
ti Jufi- delegat:s, Duaren^dejure aecrefi*H(f,2*cap*6. j9han.Rfi^ 
tonfultO' fjgyf ij^^ j . animadverf Jur^ civiL cap^ 42^ Jrum . exercit% 
tum non j^^p ^ ^-jp^ PandeB. th, f, Andr. Gt dde- 

2>rlT'' "^' ^"^^' Uarprecht,ad^ loca facraf. &uU.inJlit. 
de empt , vendit , num^ 23^24. 2f^ cum fiqq* Cum qui bus 
/uris fundamcntis', cx plrtc rcccnfitis,nnalitcrfic con- 
cludo , qupd nunquana yus accrcfccn$> ad vcndi- 
torcm hcrcditatisjtanquam ipfurahcrcdcm> 
fcd potins ad cmptorcmfpc- 
^arc dcbcat* 



An concra(5lus cmpcionis &: vcncliclonis rcfcin» 
di pofsic, fi in co lcfio fic ulcra diraiiclium ? 

Qupniam omniLim cfl: animus , vili cmere,<Sc carc 
ycndzic^ficunduw /♦ Ji voluntates. refcind, vendit* /. 
i temfipretium 21.^ fin.ffJocat^ Hinc orcaflbnciilius vc- 
nuftahxcqua:fl:io,non,intcmpc(livc hic movctur» An 
cmptioni&vcnditioni ftandum fit, fiincapars altcru- 
tra contrahcntium , ultra dimidiam/uftiprctiila:datur.; 
Vclutifivcnditor rcm, cqntum aurcis'dignam> minus 
qiiinquaginta,puta48.aut49. aurcis vcndidcrit? Quod 
omninoncgandumputo, proptcr cxprcfllim textum (Sc; 
bcneficium ac Impcratoribus, Dioclctiano & Maximia- 
no conccflimi L2,Qde refiind.vendiuCm^ddzinx d.Lfi p^^^^^^ 
'VoluntatetuA C derefiind.venditMbi hxc invcniuntur^^^y^^^j, 
vcrba,quod non facile hic conrra<aus rcfcindi debcat p^r /e- 
nifi intcrccdat in co Ixfio ultra dimidiam;ufti prctii LgcsiffM^ 
Ji dolo adver/arii /♦ G d,t, Lid.ff^ d< ^ n bur, obltg. /• /4. 

de ^trak^ empt% Ubi acontraiio fenfu ar|umcntari 
\\ctxargj^6i.^ 2,ffJejurJoti,arg.l.7o,ff ficentum ff.de le- 
gat,2M Lticius sS.ffX^milercifi^ Pra:ter tcxtus ctiam ratio- 
ncs/urisafl^crri pofliit* 1. Quia notiflimum eft in omnibus ffff^i^ 
«quitatis potius,qua fl:ridi>uris rationc habcndam Lpl»' msjurut 
cuit s.Cdejudic, Jusqj noftrum artcm boni & xcjui cffc /♦ 
J.infy*ff dejt4ft(f jur, iEqiiitatilautcm illud praecipuc 
convqriLit, nc in vcnditiopctam immodicalarfio fuftinc- 
atur, <5c fublata artc bpni 6c acqi,ii, nihil cft rcliqnum ,quo 
ncgotia hominu re(flc cxplicari dcfiniriqj poflTmt ? Igitur 
proptcr fummamillam«quitatcm,qu» maximein hoc 

D i €Qntra- 



contraclu vcrfatur , & . ... 
is^Cio rcrciiidchdfe- tik* Qir'^ 
conccdcrctur.cflctcontra bpnuiii ^^uuui: 
frcqucntiilimi contraiftus \p' ' 
humani cxhautiTcrnrvRc" 
ditiirimos habcrc civbs arc 
4i,jur, ftmi^ 5» Qil' 

cmptor q\iam vc: 
27. in fin* ff% de ^dil. 
fclac vci o r:itiohrilL. - 
mQsiicam iliam l^dionciii 
Ct 4. Quia doilTS'hnnc<?ofi 
fraudewjJh fih,{yt]l. qifi&f^^ 'j^ 
^*// . ' ' exccft. C 

d^cc.ptus eltin vcndirronc,floli tlirabf 

tur ncccflc ' 

bciicf^ciui. . , , . ^ . . . V.. 

cxprc..c...i, 5 ' . uci-ri^lncV^nd 

pino", & y'" "^^ nc . 

3L|tcriu3luc.. ^^^*^ 
dp f ^ " v cr o 

^omnin 



^ nam 1 
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1 



inipono hii'C qnA^ftroin lUtucns ,.;cmptlQncm <Sc, vqrr- 
^irion^Tn .ni c(tbi fiinii^^alajdaimrnodijDa^c 

4^Awciu:. auteiiv hoc Jqco. immq- 

^oitiii^ i^tuaiJU, qutfclUiltraciitnidium^jiUtti 

C. de de rffcmd, vcndiK 

Numquidbfneficmmin J.i^C. dc refcind. vcft- 
dic.ab!m^/crit6til^uscphcc(runi>cciam'^m 
pcorc Ipcum Habiac? 

Contro v w li.^.t ab Inc^rrprctibu^» An bcnc(iciuni 
2, Qdc ^ofoiniycndmquod v^i(^itorit|:ibuitur/. 
,j ' ' 7" ' refcind^ vend* ctiani fn emptotc, 

.luprctiil^iio, IgcumJubcat^Etquani- 
^ lu contcndanr,bcndiciunxiftud ad cmptorcmno 
, cl]c cxtcn ium: Communcm ramcn fcntcntiam cgp 
^non uiqj adcolcyibus rationibus mptus,motMs/ vcpp- 
Tcin circ ccnfco., ^i(iodinimirum<pra;d]dujn bcncfic;i^;n 
uu^ aa vip^torcn^ q,^qq, ii.icw dcbc£^|; F.t ii^tcr allas 
. prin o loco hajc afferturratio. . Qui^in CQrr€larivc[op- H<ff /fer- 
paiiu^,yusindubitatu cfl, ut quod in uno ftati|itur> idcm tioprovt- 
:aiul)^tuarur in aJtcro/. Ugem Julmm fin. C, dc indici^ ^'^^' 
toJlcnd. L fiquis /. C# de cufr^ Atqiu cniptor & ^'"^^ 
nditor cjpjrrciative fibi opponuntur. Erco quo^ ''n^^T 

^ _ in vcnditorc , rccipicndum ctiam in j^f^„fs. 

c iiptota Illuftrat hanc quacftioncm u Quia n^- 
j:ura liujus contradus fuadctynt tam cmptor, quam 
-^'(Midtior rervc^or indeiiinis /♦ deifef 27, in fin, ff^ de 
ggoi! '-^''""^- ^.inird 39* jf /♦ ff^de mimr„ Ergo cxindc 

tam 



tam crapton ultradirtiiclium IxCo quam vcnditori hoc 
bcncticio fuccurrcndum erit. j. Quia (icut xqualitcru- 
trisqifcfc invlccm circumlcribcrc jurenaturalipcrmii- 
titur/. inca, i6,^ idtm Fompomm penuU^ff^ de m'imr^jun% 
' ilal it€m fi pretio zz . / qumddmodtmifin. ff^ loctU. Ita & in 
his, in quibus rationc circumfcriptionis, aut altcrius cau- 
fx, vcl rcfcifsio contradlus fit ,vcl advcrfus cum rcftitutio 
.^aturi&aliter quqquo mo^io fubvpniruTx taificmptb- 
.cibusquam vcnditonbus , fivc ma/oribus ilvc minori- 
bus, aequalitcr lcgeTuccuf ritur/!j'////4««f //.if/? venditor 4^ 
C»m / y^f f . ff' de M^ion. empt, /. 7. ^ /. tum emptorr* ff* lie 
^refcind. 'vendit. 4» Quia ubi cadcm cft Isc^ionis ratio,ibi 
Wctii /iis quoqi ftatui dcbct i.qu.tdAm p.f nitmmvlnrwt 
z 'ff^ de edend. l. illud (ju^Jitum s^^ff.ad ff^. Aqiiil. l. 
"iof^ ff'. de tky^* oBligi /♦ iH^omnthus caij o^.^, de /L/. Atqui 
cu privilcgium d.l.l^C; dcrcfcind.vcndit.non pcrfonalc 
fit, fcd vcnditori idcirco tributum, quod is nimium Irfns 
" fiicrjt, clim non ycnditorf dichim rcmcdium compct^t> 
' qtibniam vchditor cft', fcd ' ;s,qui3decc] -ft^ 
Itquimrincicqnod idchiCtiamcmpfX5ri,ii nimium lafus 
fucritjfitrnduigcndum. -5.011^3 pi ^lum illnd bcncfi- 
cium cx hiimaiiitatcproflnxille patcfc'r rr dJ 
mantim esl Q. de refnrfA r --'rJ. l^' A f , j 1 r 
cmptori fubvcnir^ ii \ ciiuiLuti. ji^Liucia v 
circumlcriptus habci, qu'«6'd fibi- imputct, cat tatt^ 
viq, prctio rcmfuam difti it: Cum \ ' isiu; 
•iiotitiam habcr \tur /. quisquis tf^ (J. 

t tv.vrV/. Volcnti igitur i5c i nuJla p 
Emptori\TFonihii filcqi nput. 
rc.cntiam fcd ignorantiam-in fadis rcbii, ^ ..hVni- 



mi,inanifcfti Gtjuris /* uU,infin,ff.pro fuo /. 2. cu» U^fiqq. 
ff.def^tl, &iur* tgnor, 6» Tumproptc^rmaxiirum affini- 
taJcm,qua:eftintcrcmptorcm 5c vcnclitorcm,ob quam 
vcrbo vcnditionis cmptioncm quoq; contincri vctcrcs 
dixcrunt» vtdere efi in 1. veterej ip,ff^dea5lion^ empt, 
7. Quia invcnditionc dotis caufa, tam cmptori quam 
vaiditori fuccurritur /♦ jure fuccurfum d.fift ind^te dandtt 
2 , fin. ff. de jur, dot, /♦ fi res aflimata 12^ jfjt mulier i,ff^ 
eod.tit, Ergo idcm quoqjvcrum critinfimplici vcnditi- 
onc.Quiaratiolcgisgcncralis cft,crgo<5cgcncraliscft cyus 
difpofitio.Atqs hanc aflcrtionem dcfcndunt BartoLBald, Trofftef 
tutd.Lz part^ i.cap2,C* derefcind^ vendit^ Et ibid^ DoneB. dpfrohti' 
num. 4S • cum feqq. Robert. iib. 2. animad^v^ jur.civ^ cap^ /i. •«fw Da- 
Matth.^teph. cent^S-^uaft^ ji. Et in Camcra impcriali 
cam fcrvariattcftatur Mynftng.centur.^.obfervat.^o^num^ 

cum/e^ef* liifcc igkur prxdiclis/urisfundamcntisir- 
rcvpcabilitcr vcrum cvadit,aliquotics allcgatum bcnc- 
-licium ctiam ad emptorcm cxtcndcndum circ. 

J^t^ftio XIK 

Vcrum tranfigcns, ulcra dimidium, d cccptus, xt- 
fc^^^ipnerp cransa£tionis pccercj vclad iupplc* 
mcntum jufti prccii, agcrc qucat? 

Ditticilior & fxpius agitata conccrtatio dc tranl^ 
• a^tionc vidctur: Utrumnc tranfigcns, ultra dimidium 
deccptus rcfcilsipncm tr^nsaclipnis pctcrc, vclad fup- 
plcmcntuBi;ufti prctii agcrc qucat? Quamvis cnim mul- 
ti a/cntcm & affirmantcm fcntcntiam amplcaantur: Ego 
tamcniliorum non invitusacccdo opinioni, qui bcncfi- 
cium aliquoticsallcgat»,l. 2*C. dcjcfcind. vcnd. ad- 

E " tranf- 



tranfaft!oncni millo modo pcrtincrc concludunt. 
Hxcqi conclnfio Ttibus^^Otiilinnim fr ' 'ncnris-nit; 
TcxtiljiLsnimiriun /uris^ntion"' !is,& autonta- 

tc JCtorum non contcmncndoruni. i. 1 c.xtusquodat- 
"''^"'^'"tinct , pro ftabilicnda hac opinione multitarii adduci 

vfd y^^'pQ(fm^j' iFacit cnim huc inprimis ts-yg. / ////./f» 

Hrmatur ^^^^^- Trei^^Kcm etianimaxnnedccIarat/./j-VPiT/^rj^//; 
textilnu ^ P pignoTM >♦ de re jttd^ Hxc conclufio ctiam probatu r 
jurii, ex /♦ in ftimma tff. / ^qtadem /♦ ff^ de condu^* iadeb, Ac- 
ccdit irjfupcr /. odiojas «//♦ verf ibi pranfaEiiontb ^ " t 
C.de p/us petit itemU qttod Ji deferente 2 ' ' de doi^puil^ 
Prxtctfca hanc fcntentiam ctiam illiiftranc l.Jkb pr n 
tnfrttmenti rp* (Ub prtttextu Jpeciertim r^. C. tra .\ In 
quibus dcciditur tranfadioncm rcfcindi non poiTc fub 
jprxtcvfTi inftrun^icntorum novitcr rcpcrtorum» Et ra- 
nici\^\ ^i}}^^ potcfl, utcxinftriimcuto noviter repcrto 
rranngcntis Ixfib ultra dimiditim ap- ^ *at , Dcniqi aN 
fcrtur &: tcxrus hi /: cattpKid. C de tra ?s l, ip^ Q 

eod*tit^ Sccundo probatur etiam hxcconcluiio per ra- 
JUfwui^ptiones <5c fundamcntayurLs* A rur cnim /. Qui.i 
f«;jf/V«ftr.ira«^Lf;\^i6nofi fit njfi liipcr rcdubia ihnc rl i- 
ccnil.qtiitraajtgit r.ff.di i.^cjuoc! [\ 

iUius Ixfio, ncqj iiiua ncc ..i.i.niin^i i 

potcft/.jf eatege t7,0ieujui . la cmpitionc^v.^Sc \ tnuui- 
onc !.• rcmper c^rta cft , proptcr prctiura ccrtum / /♦ 
ikj^ ' S^veitjitt. F.rgo. Confcrrhuc* ^i.C i 

^ia : diifn flnita rcrraclaii ncv 

juicunqi Ja^fionis /♦ ««7« er/> /. ^ 2. ^l. 7iam i*\ 
^uam 9* / r^ff.de jurejur* Atquiyuraitiicntiim 
aclio xquiparantur , /usjurandum fiquidom/lp. 



triiiiraLlioii''- Ci.n.tiiKf/. //• .i,id{;m r« ff* dc jurejur^ 
F.rgo j».icai qini.tiiic dc cauia pcr traiilaclioncm tinita 
pronimcianduui* Huic i.^cundx rationi non admoduni 
ablimiliscrit «Sc 3» Qn,ia tranlaclio <Sc fcnrcntia Hvc rcs 
/udicat;^ intcr lccomparantur U 2» de jurejur* ^ 
nonntmorem 20, C*de tr^rt/. Scd rcntcntia fcu rcsyudica- 
tanurtquam rcfcinditnr ob quanicunqj lajiioncm /. /♦jT 
tinon modo 4.ffMiib. cshib* C\ contra jus ligatoris lata fit, 
non autcmcontra yusconititutioncs /♦ fub JPecie 4. C 
rejudic, 2% injin, C. quando pro^ nonnecef, EftErgo ncc 
iranlaclio^ Hucrcfpicit. 4. Quod inftricliyuriscontra- 
^tibus, fceundum vci:iorcm li;ntcntiaf^]ij,^Conftitutio' 
nideh^i C de refiin^ 'vendiik iocus non fit, quia prxdi- 
^um bcnciicium cx humarMtatc potius origincm fuara 
^raxit d* l»2 , verfu huwanum C. d^f.Scd incontradibus 
*tona:fiiici rar.tum Jot abcr, Atvcrotransadioncs 
licut pat^a^ 1 niofunt firidi junsar^^^jf 

.5 ]uri<^''ntium 7 fjuinimo^ 
'l.fi . ,< {^u^t ^,V. ann c. ffdepa^^^i^oillz 

prxditci coiiRitutio in|tranfad;iouc: iocum nonhabe- 
. bit*jHuc maximc.conducit 5^ Quod tranfadio nullam 
cogiiaiioncm cum cmptionc habcau Qui cnim aclio- 
ncmrcniittit, ! ' ' d accipi.i:Hi>iF*^"^cndarcaliquid 
vci jinon potciLbicrinamqjportcil, utnonredcpc- 
ticrisOic in/ullc, vcl/udicisinyuria non obtinucrit. Inccr* 
tum itaqj hoc, quod tranfadionc rcmittitur/./.^. </tf 
tranfacl, xftimari ncquit argjL quemadmodum 2S. if, 
item labeos^in fin* ff.adL. /^^uil^ Quacflioncm noftram il- 
luftrat <5c 6. Qupd. Rcipubiic» intcrfit , litcs 
qu« mdics innumcr» cmcrgunt, aut /udicato, aut 

E 2 ' tranf; 



tranfa^lionc f5niri,finitias antcm bona fidc ,nunquam rc* 
fufcitari, At nulliis forct litium finis>fi prxtcxtu immodicx 
lajfionts, transadioncs, bona fidc finicx rcfcindcrcntur* 
7. Opinioni noftrse non admodum contraria cft & hacc, 
Quod omnistranfadio ad liberationcm tcndat, quoca- 
fu ncc facile rcfciflioni \ocm cii UJi*b pr^textu ip. OJe 
tranfi^*junBai,2p. C.eod, titk quia alias, fi pcr bcnefi- 
cumL2.C«dcrcfcind.vcnd>rcfcindi poflit,finistransaAi- 
onisimpcdiretur Dixi in principio huyus qucftionis opini- 
onem hanc tribus potiflimum fundamentis confirmari 
poflc. Textibus nimirum, Rationibusyuris, & aurorita- 
tc clariflimorum virorum. Deprioribusduobus fatisic 
abunde jam didum fuit,rcftat nunc, utdcccrtio & ulti- 
mo fundamcnto fcrmo inftituatur. Dcfcndunt itaqj hanc 
^^^conclufionem inprimis ^onelL nmn. 6u in fif ius* d. /. z. 
d Do^a- t*\Zafif^ confil. ig. lib. Alciad. confiU 124» num. i, (J* 
Awn. confil. pS* num, 4» Bionch. ctnt. i . ivoM-nbi^pwibi^ afiert^pi. 
editt /♦ Matt^ Steph^ cent. j. ^uttft. 71. Borcholtf in comment. 
de tranfiEl. cap. 4^ num. 12* Hicce etiam adde Andr. GeiU 
lib. 2.ob[ervat.7oi. Ubi notat hanc opinionem ( quod 
nimirum tranfadio prsctcxtu laifionis ultra dimidium 
ijon rcfcindantur ) tauquam vcriorcm in Camcra Impe- 
'rianaliquotics yudic&ndo cfleapprobatam \ Itaq; hisbc- 
ncconfideratis,nihilprohibet, quinhuicfentcnti» tant- 
quam vcriori,& quotidiano ufu, approbatx, amplius 
fubfcribam. Quod autcm laudatiflimo Elcdori 
Auguflo aliter vifumfiicritConftitut. S^.part. 
2. hic jam non difputo,fcd pro novo yu- 
rc in his tcrris reccpto, mcrito 
agnofco. 



An cmptio & vendicio intcr cxtrancum qucn^ 
dam concra<5ta, ab illo, qui jus pr<jlationis fivc 
rccradus habct, rccrahipofsit? 

Gravis hoc loco & non contcmncnda , difcuticn' 
da vcnitquxftio. An cmptio <5c vcnditio contrada intcr 
mc & cxtrancum qucndam, ab aliquo.cui ]\}S9a'^^^^^^ 
livc congruicompctit ,rcrcindi <5c anniliilaripoflit ^Ut 
autcm hxc quceftio mclius & facilius intclligi po(sit :^nc* 
ccllc prius cft, utcafusahquisjinuftrationis caufafinga- 
tur,quitalis cflc potcft. F.go Titius, vcndidi prxdium 
Tufculanum mcum Scyo alicui cxtranco» Mxvius autcm 
fratcr mcus paratus cftidcm prctium darc, quod Scjv 
iilc cxrrancus folvit. Quxritur nunc >am, An contrad 
intcr me &cxtrancam cmptio, a Mxvio , fratrc fcilicc 
mco rctrahi qucat? R.Quod ;urc communi Cssarco ho 
ficri ncqucat per l. dndum T4* C eie contrah. emft . pcr 
quam lcgcm ilkid >us tf^iiiirana^i abrogatum fuit. 
Huyus dccifionis fivc.abrogationis ratio ha:c rcddipo- 
tcft»Quiacontradusinprimis hic conftarc dcbcnt con- 
fenlu /♦ /. / /♦ decontrah, empt. At fi cgorcm 

mcam vclimtransfcrrc in alium , non vcro infratrcm 
fivc propinquum,& hic meus confcnfus inhibcri pof- 
Cr abcojjam hocvidcturrcpugnarc naturxhujuscon- 
tradtus (Schbcrtati commcrciorum, quod clcganter in- 
dicat <Sc declarat^ /• dudum 14. Qde contrah, empt, Scd 
conftitutioncFridericilmpcratoris^ quitextat lih. s^ftu-^^^ 
dor^ tit. 13. J Jusiftud wcfn^^^J^^^f ^ve retradus ^^tuu9 \U 
introdudum , & gcnerali quadam confuetudine , undc /tf/?r4f»f 

F 3 ctiam uxuhm. 



ctbm vccainr rctracliis Muni." Gcrv 
locoriin"» ut & iii Gallia, Ital»a <k H*ipa p.. 
jiuliis Rcgionibus ac Provinciis rcccptnnj ac co 
batum ciid. lib. r.feudor. tiu /3. Huic ctiam addc l 1- 
tcm /i^ . 14 cjufdeM hb.feud^ Er ha;c Gcncralis conf > 
hon vulgari rationc nititur. Quastalispotcllcii^, c.^ 
mirum rcsma/ornmiiinoltrafamilia pcrmancaiir» Tri- 
{lecnim<5c lugubrccfl;, vidcrcpatcrnas<Sc avitasdomos, 
ac antiqua ma/orum prxdiain cxtrancas tranlirc m 
' l.fiin emptiontm sf* ff, de minor l. lex (]u<c tutors nec 'vero 
domum C. de admin ifl . tutorarg^ l. infundosz Ibi iaribus, 
lcpulchris avitis carcndum \\:ibczt ff, de rei uend* F.t 
hanc conliictudincm Jurc divino obrcrvatanl atqtic 
corroboraram clFc, oftcndit tevst* cap^ verfu zr^ Ibi 
fi.ittcnuatus fratcr nins vcndidcrit pofleiliunculam fu. 
am, & volucritprdpiiiciuus c/us, potcll rcdimcrc, c ' 
illc vcndidcrat. Coi^(:QT\\^t Ruth.cap.4,verfu^. UbiOi» 
citur partcm agri patris noftri F.limclcch vcndidu 
(i vis poilidcrc , >urc propinquiratis cmc 6c poi 
Itemjerem^ cap.sz. verfu 7* (f <f»Quo loco ha;chabcn- 
tur vcrba; Emctibiagrum mcum,tibi enim cpmpctit i a 
propinquiratc, utcnias^ Praetcr yusdiviinim , ctiamyurc 
civili non dcfunt tcxtus, quibus hoc jus prxlationis inrcr 
con/u^^os cxprcfsc ftatuitur* Eccc cnim Us^C.de jur^emph. 
difponit. Si Emphytcuta vult rcm vcndcrc, quod 
dominum rcquircrc^^ pcr duosmcnfcs , an cmcrc 
cxpcdarc tcncatur. Idcm patct cx difpolltionc /. ^ 
n%n lit. habit, Metroc. Ubi cxtranci non poflruntcmcic 
Mctrocomiam , fcd tanium ibi habitantcs» In matcria 
fcudali quoq*, conftituitur ^ quod proxinii agnati polEnt 
.icudumaVafaUQ vcnditum rcfciiravcnditionc, codcm 
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prctio rcdimerc Sc ad fc rcvocarc i.feudor, t 'u, 
7. F.tiamincondudionibus pra:diorum publicorum ji.. 
ilcrvatur, ut aiuiqqjPoflclVgrcs prarfcrantur cxtrancis^A 
congYuit4^ Lfmdh /. C de locat .pr^edior, civ^ Cafus cjnoc!); 
in quo i\u;us/uris trc^Ti/ttjfoT^jf habctur ratio, ell in ijt 
in ewftionem 3T. ff^ de minor^ Ubi minor in bonis Mayo- 
rum praerogativani, rertitutionc in intcgrum habet,{i 
tanrii irc vult, quantum cxtrancus. Sunilis caius ha- 
bctur/>^^»/. ff.de priviUcred. ibi quando dcbltoris bona 
vcnduntur, prxfcrtur. in cmptionc crcditor, qui cogna- 
tus cll, cxtranco» Et lianc tanquam vcriorcm & com- 
muniorcm fcntcntiam , dcfcndunt & rccipiunt, i^^^ulti' 
magni nominis JCti,in quorum numcro cll jindr% Geil* ^^^^ 
lib.2,obprvatip, num^ i^Mynfing^centur^}, obfervat^n Co- ^^^^;^ 
rafidib^ j . Mifcell. jm\ civil. cap.j* num^i, Bronchorfl* cent. toYum 
/, / ?♦ controverf afert ds, Priufquam vero huic qux- 
{lioni iints imponatiir,dc hacc tanquam cplophonis loco 
ad/icicnda cflc puto. Qnpd nimirum omnia jam.dida, 
iion (implicitcr, (cd cum mica fal^ quadam accjpi- 
cnda fint* Vtcns cnim hoc ;urc w^,jjbn(n<nq 4» obfcrva- 
rc dcbct» i^Vtprctiumyurtum &intCgrumoffcrat/. J^u- 
liam^s i^.^J .offctris^^ ^ ficf. ff^ 4f^^' empt^ 1. Vtfimul 
cum prctio fumptiis <Sc cxpcnfasj ccmporp contra<3:usfa- 
' das, mtcgre rcfundat. /. intra. utile 29. ^ fin.ffudminar^ 
• 3; Vtinfuum ufum rctrahat, non in utiltatcm altcrius <Sc > 
in fraudcm ctr.proris* Vndc alt^riyus fuum ccdcrc non 
potcft, quia ciLy us pcrfonale,/ura autcm pcrfenalia cum 
ipcribnis ipfis cxtinguuntur,.ii.«q5 in alias transfcrtintur» 
-f. Vt intra axinum & dicm fiat rctradus» Quod tcmpus 
dcclarat GelL obfirv.ip. num.io^Huic etiam addc Mynfxeht, 
j. obferv^ fi .n.s^Bald.in Ududum i^* Cje c^ntem.^vendit^ 
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Anis,cui compcticjusrccradus,vcrum folum- 
niodorci prccium, tcncacur folvcrcan vcro 
id. quod cxtrancus obculic? 



Quoniam in quxftioncproximapracccdentcfa- 
tis(Sc abunde dcmonftratum cxplicatumvc fuit, quod 
propinquus aliquis, cui compctit /us 'm^rtfiraicog id cll 
prxlationis,cmptionem6cvcnditioncm,inrcrcxtrancum 
qucndam contra(!^am,rcfcindcrcpofrit/.7^/»^'w/>/;W^w 
Sf.ffde minor, /. Ux qutt tutores / nec verd d%mum C de gi- 
miniji, tutor. arg^ /. infundo ss, ff^ de rei vendn^ Hinc oc- 
cafionc & intuitu iftius, non minus clcgans&utilisinci- 
dit quxftio. Utrum is , cui compctit yus rctra^ 
rum folummodo rci prctium tcncatur folvcrc , an ve- 
roid quod cxtrancus obtulit, ctiamli /ufto mayu 
Hxcquxftio licctcontrovcrfia infigni noncarcat,n3ul- 
tis putantibus,cum, cuiyusprxlationiscompctit, vcrum 
duntaxat rci prctium ofFcrrctcncri* Attamcn cgoiUo- 
rumfcntcntiam, tanquam vcriorcm & probabiliorcm 
afllimo, qui fcntiunt rctrahcntcm idprctium, quod cx- 
trancus cmptor dcdit , quantumvis/uftum cxccdat , U 
wn- ^^j.^ obligatum cflc : Tcxtusin hanc rcm funt lucc i; . ^ 
^^^*'""diana clariorcs, hanc opinioncmconfirmat/tWAi;^/^,^ 
/i^y^- ^^-fi ^^'^^ doh/inus C. dejur, emphyt : Ubi >us tr^Ti/LtuW 
iuito /^.dominocmph)tcutxquidcmdaiur,fcdtamcn illcidcm 
p$. ' prctium, quod cxtrancus rcvcra oblaturus cflfct, folvcrcc 

cogi- 
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cogitur* Eandem ftabilirc vidctur l^ congruh ^tquitatt ^ 
mlt^ & /. prddid ult^ infin^ Ode locat^prtfdi^r* civU, UW 
anriquior Colonus Fifci pracfcrtur cxtrancis in novit 
conduclionc dummodo idcm prctium folvat , quod cac- 
teri offcrrc funt parati. Eidem Robur addit non cxigur 
um tcxtus inl, fund$ 38. Ibi li paratus cft dominustan- 
tum darc quantum habiturus cftpoflcflbr ff, dereivin- 
dic* Et in l^prator^ / in eum 6^ Ibi quantum pcrcipcrc- 
turtfilocatus vcldiftradus fru^lus tffoxff* de rebus autor 
judicpoJJ^ Ultimo loco zcccdk(f LJtin emptionemsf.ff^ 
deminor* Rationibus ctiam pcrfpicuis Sc probabilibus^4f« 
hxcnititur ppinio. u Qujanarura hujuscontradusiUu-fw«r/. 
dct, ut tam cmptor quam vcnditor fcrvetur indcmnis /. 
detet 27. in ftn* ff. de sedili: ediH.jun^d /. intra jp* ff^ de mi" 
nor. Atqui fi rctrahcns tenerctur folummodo yuftum VC" 
rumqi rei prcrium folvcrc, vcnditor nonindcmnisfcr-^^ 
varctur, quia ab cxtranco cmptorc, fortc accipcrc pof- 
fctprctium quod yufto majuscflct 2. Quia privilcgiura 
hoc prxlationis, non dcbct cumdctrimcnto tcrtii cflc 
con/undlum /. Prtetor ait 2, jf Jt ^uu d Frinci^e i6.ff.ne 
quid in hoc pubL 0c. Scd in noftro cafu vcnditorcm, fi 
cogcrctur niinusprctlum accipcrc> quam abaiiispoflct 
habcrc> damnum pati inapcrtocft,& pcr confcqucns 
bencficium iftud prxlationis hac rationc conyundum 
cflct cum damno & dctrimento vcnditoris. 3. Quia 
Tralatitium cft, ncmincm dcbcrc duplici oncrc fivc 
damn6 affici /. navu 4, f cum autemja^us . 2^ verju, quis 
non debet verf ejuid ergo ff^ ad Leg^ Rhod. de ja^ , /. cpgi 
/^. jf^^ iti^rirur Ibi nc duplicitcr fidccommiflariu$ 

f oncrc- 



^%CTCXm fflad TrebeB. Scd Ci rctrahcnstcncrcturfo- 
iimmodo juftuni vctumq; ici prctium rolvcre: vcndi- 
for dupflcioncrcd: incommodo afficcrctur: Vnoquod 
invitus rcm vcndcrc compcllatur zontraL di^dumt^C* 
decontrah, empt* Akcro quod partcmfui prctii finculla 
fua culpa amittcrct contra\cap.fjne cmlfa de reg^ jnr. m6, 
4. Quia furrogatum cjufdcm cft uaturx, cum co ciyusin 
locum fubflitiutur &fucccditiir^7;/?<^x/ii/;V/r/>?idri^.^if 
jur, dot, l. Imperator 70^ £ cum autem rogattis fin^ cum 
/♦ fid quod 7u fiqcf^ ff, de legat. 2. Jam vcro is^ cui com- 
pctit (5c conccditur jm ^Z/tt^/tfiwf in locum prioris cmpro- 
nsrucccdit» Ergo idcm prctinm , quod cxtrancus qui- 
tlam oblaturus cflct, folvcrc tcnctur 5. ^nta, utis, 
cuiconccditur jns praelationis fivc congrui,idcm prc- 
rium oflfcrat, quod cxtrancusquidam obtulifTct , rcfcr» 
tur cxprcQc intcr principalia rctraftus rcquifita argl 
Julianus ij.j^ offerri fiqq.ff. de a5lion. empt . Igitur 
ii rctraftus locum habcrc dcbct , ncccffc cft > ut omnia 
c/ufdcm principalia ponantul: rcquifita. 6» Quia ct- 
iamyurc SaxoniCo vcrum cft, quotics/usrctraftus com- 
pctit,)uftum prctiumimo tantum, quantumalius uon 
fraudulcntcr olFcrt, folvcndum clVc Movell. EIS^ 
Augufl^ part. 1. cap. jj^ Atqj ita lianc yurc firmatam 
& corroboratam dcfcndunt & fcquuntur dccifioncm 
Bald^ in Ui. ad fin. Cod. de refiind^ vendit. Rober^ dijputst. 
Hr Muto- thef 2. Eocerui Clafif. 2, dijputat.20. thefi (f2. TreuS 
WMrf;» i^j^ indifpiaat. de cmpt^ (f vcndit* It^efenbccc. in p. '^' 
auorum ^^^i^^^ fjj^^^ ipfum tit, Quibus ci ccrc 
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lor <5c fiini:l huic quxftioni fincm' iniponoT 
Quod is cui coinp ctit jus wcf-n firi<nm( y omnc 
prctium,quod octrancusobtulit, ctiamli((ufti 
majus fit, folvcrctc^ 
neatur. 



